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221020 NRXIN DX ll|3.|7l7 171N

Y1in 1'n (The case to case theory - Field 'm-%v mpnn) nron'a ni7van 7TIn

"™yn Ni2'o1al NIPINN 'R 7Y DNINN AWNNNY? W' AT 7T ' 7Y .NONY 0% Tmn v |2 o'
701201 702 KN NN, NO'9" D NI IR PIND D N17 [N D TY DT 1D X NIFRIND 'R DNyY
XIN )21) MPI7NNA DAY NIFRY7 NI702N NIYY DN ,0NNKR DPN .N0I9'WY NTIdNI X 7D K77 ma
nIrnY? 215' 7102 .7Inn W 'onnn 19 DX 0107 T 71012 N721Iy9 nwnm L (D1pnn 1Nl
NP'PNN 12T 72V NdNNONA NIAYNNN IN QYWY Q070NN .2'0R90N9 IX ,A'0PK L,2'0)790N00
N>WN MIX7 702 T FINCYD PNY T DYDY X KINY NNMR0N N9 9'Nal Mgin K70

JNNX NI2'01 NDWNY 9nd 1dI' X ,NNK NITAIY

DIIYN Van - ag'En NI1YVaY YTIMA

N 1'K "M DX 21 7079 DX 2 ,'MPIN K7 710 D DD CRPINKRD U9WNL KYINN NI 18
[*2V2 VTN TN 7092 12D IT WA 7 NNIYY IR NIRYY N2 .02TEH MY 7227 Np'vn 702 X el 70
v J[Marbury v. Madison, 1 Cranch 137, 2 L.ed. 60(1803)] Marbury v. Madison
N2 X'W1 Y27 TN 7092 .0j7' 7N 71097 NN NIXIXA UOWNN "N NIDNO7 0'0an NX NNl 1803 miwa

: o ,Marshall voiwn ,nyn ANIXa 'KzxD I'72wn VOwNN

. "A law repugnant to the constitution is void" (pp.178).

Norton v. ] Norton |"aya |'Tn 7092 NNNANN 'KPINRN VOYNI NV7NINN NI7VAN AYIN NIYAYN

:Field voiwn yap 11 [Shelby County, 118 U.S. 425, 6 Sup. Ct. Rep. 1121, 30 L. Ed. 178 (1886)

"An unconstitutional statute is not a law ; it
confers no rights ; it imposes no duties ; it affords
no protection ; it creates no office ; it is, in legal
contemplation, as inoperative as though it had
never been passed". (pp.186).
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O. Field, The Effect x1) o'xznxn vownn 'maa nU7wWNI NfMAIoONN NINVRITA NN ,071VN 7N

nwan N notnm nitva 9w nwan o oa ((of an Unconstitutional Statute, 2 ( 1935 )

I'2 ,NIXYJ'? 1N ']D'? N'OTY RNAIT .NNRIY NIXDAVL NN WYUK ,0'YTN |'T '709 150NN n71yY 19> ,TIU'?WF‘I

NX NIon in D vap "wx L, Murphy ya nponad nirma jif7un vownN N YW YT 7092 NN
. . , | NODX? N1 X721 NP'vn 701 1'n NP0N1) NI'TN 7Y nnyin

State ex rel. Stenberg v. Murph Y 21 N 4 , 9 i

- [247 Neb. 358, 527 N.W. 2d. 185 ( 1995)

"Consequently, the provision of § 81 - 1417 which
requires that the membership of the commission
include a district court judge violates the distribution of
powers clause found in Neb. Const. Art. Il, § 1, and is
thus void and unenforceable". (pp.194).

[I"'7UN VOWNN N 7Y INP'092 NIXKIYZ NI IT NNAN NOFYNAN ,NMINNXAN NYN [N N0 NNAIT
NPIN? 2wy QyaiNn [ip'm? nnoa Ty WwR pin D vap wx Weeger mya noipT nnT v

: [Weeger v. Bakeberg, 527 N.W. 2d. 676 ( S.D. 1995 )] njz'vn 202 n'xpinkn

"A statute found to be unconstitutional is void from its
beginning and is to be treated as if it never existed"

(pp- 678).
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[1 Y21 AWUKR NIDT? NIYann NIZRY D'NMy7 N7y ,'Mpin K7D 710m ,Nn'on N9IpPN qpin 12 11'0 TWUR
['Vn DNZNa 2YTYNY? NYR ,0'MY7 .NI702 1191 Ty PINN 'O-7Y WY1 TWKX DINTIR NIYAR7? onal,zinn
Dy TTINNNY? |I'0"a .N07NmMn NI702n Y 7TIMn 17NN DX ,NI702 NTIdNN NIMWOR NIRXIN MIRTE DR
NIYaol 12 NN NLV7NIMN NI702N 77N N7NN 7Y D102 N'UNNIZ N'RPZIARD DNP'0ON 'R ,NT 'WI7
NI'RT 79 NI NNNY D ,05UnNn M2 1Yap 00N 0NNl UMZin K70 7INN NdN 1R YWUX DT
M LI7KN 702 1K ZINn D 7091 Nk 0 pna L (7'v? Murphy my k1) 202 pinn Lpinn non g
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American Mfrs. Mut. Ins. Co. v. Ingram, 301 N.C. ] Ingram |mya na'znp jiox 7w i'7un
WINNY A NI NNAN DRD AN LT o9 Anww akwn [138, 271 S.E.2d. 46 (1980)

D pPOo5S vOYNN N .'NPIN X'7D 701N WK |7II"|'7 DNXNN] YY) QUK NI 'TINN

"It is a rule of statutory construction that a statute
declared unconstitutional is void ab initio and has no
effect”" (pp.51).

NU7NIMN NI7020 77NN 27NN YN TN 709 ¢ DYNNA X

"A court may employ the rule that a statute is
presumed valid until declared invalid ; or, in a case - by
- _case analysis, an unconstitutional statute may be
given some effect" (pp. 51).

TIND QNIT LIMI2'0] 'S 7y 0'7NN71 19127 NP 7D INQY7 IX 7Y ™M AT T 7092 NN

0T 7TIN 7w wA1onn IXIM'R X727 NINT IR, N'oN'D Nit0an 7T 1 pmon rana

Chicot ] Baxter |"wa |Tn 7092 N7 'va D202 DA KPOINRA [I7VUN 09WNN N2 DA
County Drainage District v. Baxter State Bank, 308 U.S. 371, 374 60 S.Ct. 317,

:vapa [(1940)

"It is quite clear, however, that such broad statements
as to the effect of a determination of unconstitutionality
must be taken with qualifications. The actual existence
of a statute, prior to such a determination, is an
operative fact and may have consequences which
cannot justly be ignored. The past cannot always be
erased by a new judicial declaration. The effect of the
subsequent ruling as to invalidity may have to be
considered in various aspects - with respect to
particular relations, individual and corporate, and
particular conduct, private and official" (pp. 318-319).



2¢ 1"7yn VOYWNN N 7Y 11'T 7091 NIXN? [N NVY7NIN NI702N 7T A1NY D901 KNAIT
Ethics Com'n of State of Okl. V. Cullison, 850 P.2d ] Cullison jmya ,nninpix n1m

1 yap i [1069 (Okla 1993)

"When an invalid statute involves both a compulsion of
statutory duties by public officials and such officials
rely on the well-known presumptive validity of statutes
then a_court may make the ruling on the statute
prospective in effect" (pp. 1079).

© IX1) nu7nimn nikvan 7TiNY% ,0'oyn X7 0'90N D'ANN DAY NIRPIAND NR'091
Yw onip oy awn mmy? X ,(American Jurisprudence 2d, 16A, pp. 92-93, fn 56-68

7inn N7'09 7w nniynunni rinn DIiNn NN7UNNN NN K71 NNYION NIY'MAAL DYWIM 77N D1 ,0ANN

.voUnnN N -

,"The supremacy clause" rima vitn ,mpn ,Constitution Act, 1982 - 7 (1)52 q'wo .20

vaip

"The constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the
provisions of the constitution is to the extent of the
inconsistency, of no force or effect".

MPINN VOUNN N 770 T'AN D' WK [NPY IRNNA XD R ,1982 mawa 7 77in (1)52 9o
Hogg, Constitutional x1 n'mjpn np'09a It nwa Diw™?) nuznimn NiY0an 77N X QPwnn ' Tpn

Magnet, Constitutional Law_; ow o'vlionn 'Tn o1 Law of Canada, (1992) 1241-1254

.(ow o'vionn T 'pool of Canada, (1993) 49-51

Re Manitoba Language naivan ya 1985 mawa nika? [N 1T nwaa 1'w? anann N7'Nn

MW A7apnn W) NaIvan Avaanen 7w anpin 23 qwo .(Rights, [1985] 1 S.C.R 721)

in 727nn 1890 niwa .n'MoNI N'721X - NIDYW 'MYA P7N'D7 DN N'¥11N9N 2in 73 D yaip (1870
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NI'R - TA72 n'7220xa 1890 nmaw ANX? nppIn QWK NaIvM W np'Enn 72 D1 mpin X7 0 1890
D NP'PNN 7Y DIMPIND 'R NTM0N W D9xN Divawnn ANt (1)52 9'woa 1imkn 1KY LR QR Dpin
VOUNN N TAYYN .NP'PN K72 BYND N'¥IN9N DR N'RYN ANYDLIT 'un n07Nn IR .n702 XN

2vara (1)52 qiod VMmN N IMV'7NN2 AN 1T NI 7Y I'vn

"ii) All acts of the Manitoba legislature that were not
printed and published in both the English and French
languages are, and always have been, invalid and of
no force and effect ;

i) All_acts of the Manitoba legislature which would
currently be in force were it not for their constitutional
defect ... are deemed to have temporary validity and
force and effect from the date of this judgment to the
expiry of the minimum period required for translation,
re-enactment, printing and publishing.

iv) Rights, obligations and any other effects which have
arisen under current acts, and purportedly repealed or
spent acts, of the legislature of Manitoba ... are
deemed temporarily to have been, and to continue to
be, valid, and of force and effect until the expiry of the
minimum period required for translation, re-enactment,
printing and publishing" (pp. 780).

27U NIXD NIYZN NRWASN N NANIN N LTI [I'Vn VYN N Y IT NV7NN NIvNYNn

AKX 01T AWN DPIND 1'9Y 77N YIN'R JIN L2 YRIknn no7nmn ni70an 7Timni msn (1)52 o
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NIy NY NN TR TRR TYNA LPIND (I07Y 7Y Dy 0wl avinn 172 Nnon D D'usIvn
D'DIXN 1Y |2 YT ,72PNN QWK [NN9N LAWY 07IN DDA DN NN D IXD TNl NRIND

(7N 7092 NXYNI 747 'y IXY) PINN I07Y 7V NINMW7 NN0Na a0 91K

TIND NNIT N2'01 N>NAI D'IT DNpn wa 7nin Manitoba jrya 7w7 amxn jnnon .21
R. v. Mercure [1988] 1 S.C.R. ] Alberta - | Saskatchewan nr¥aanoa 1990 -1 1988 nnawa
Sinclair v. ] Sinclair ["a qx 7nin nniT nno [234 ; R. v. Paquette [1990] S.C.R. 1103
DI'K 7¥ 2¥N2 N7NIN ,NIIMKD NIN0PITA AT NP2 D ax D ox [Quebec [1992] 1 S.C.R. 579
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"All of the instruments in question were printed and
published in the French language only, or were not
officially published at all. Clearly, therefore, the
requirements of s. 133 were not complied with. It
follows that all of them are, and have always been,
nullities and of no legal force and effect. One cannot
ignore, however, that, de facto, a new city of Royun-
Noranda has been in existence since 1986 ... It would
be wrong to throw the affairs of the citizens of Royun
and Noranda into a state of chaos ... This is an
appropriate case for this court to exercise its
suspensive power by declaring that the instruments in
this appeal, while invalid for non-compliance with s.
133 of the constitution act, 1867, shall continue in force
for a period of time in order to permit the National
Assembly to take what steps it sees fit to remedy the
constitutional defects. The period of time shall be for
one year from the date of this judgment" (pp. 593).
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Trustees of Phillips Exeter Academy v. Exeter, [90 N.H. 472, 27 A.2d 569 (1940) ]

"The adoption of the state constitution had no
retroactive effect to validate a void act of the General
Assembly. So far as the Assembly acted in excess of
power, the constitution was inoperative to bestow on it
more or greater power than it had when it thus acted "

(pp. 528).
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Armco Steel v. ] Armco j"ya nion N1 ¢ [I'7un VOWNN N1 709 X NAIT NNA

City of Kansas City, Mo. 883 S.W.2d. 3, (Mo. Banc 1994)

"An unconstitutional statute is not validated by a
subsequent  constitutional amendment, except,
possibly, where the latter ratifies and confirms it ...
Without express ratification and confirmation, the
statute must be reenacted" (pp.7).

NInw N ;707 onrnn Field 'kpmnxkn Ti?an .0amn Y INYD 1T nwta DA DAY RIR

2 (7" 0% 293 'y1) 7N pzInAn 7 IND NRYY 'Mzinn VPR DY 7Y IND DX Y2

"It should be clear that, as stated earlier in this section,
the void ab initio doctrine is not conclusive. The
constituent power may call a spade a spade, or it may
call a spade a hoe, and a hoe it will be thereafter, so
far as law is concerned. So those making or changing
constitutions may revive an invalid statute by saying
that it is revived...".

[N ,NPIN7 N0 DTV WK NNTIE AP'PN 7¢ ARUNN NMYOKRNAN N DY NNl
Fellows v. Shultz, 81 ] Fellows |2 i7'opn-11 narn 7w 17y 0OWNN N YW 11'T 7092 NIKYY

V2P NIMRD NN 9w R¥Inn DT Yy ath vownn na L [N.M. 496, 469 P.2d. 141 (1970)

"It is a well-established rule of constitutional law that an
unconstitutional statute is wholly void from the time of
its enactment and is not validated by a subsequent
constitutional change which would allow the enactment
of such a statute" (pp. 146-147).

1'9'7,2MN YA 7750 DR A0 VOWNN NAY KN
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"Under certain very limited circumstances,
constitutional amendments have been held to validate
prior unconstitutional statutes. Where the constitutional
amendment expressly or impliedly ratifies or confirms
the unconstitutional statute, it has been held to validate
the statute, provided that such validation does not
impair the obligations of a contract or divest vested
rights" (pp. 147).
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"We do not find any attempted implied ratification of
the amendment to ... Its language is prospective only,
and not retrospective. Further, as previously noted, the
amendment speaks in terms of .... This distinction
reinforces our determination that the amendment did
not impliedly ratify ..." (pp. 147).
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"Some writers have sought to explain them (the cases -
.A.X) by saying that the element of interpretation, based
upon the intention of those framing the constitutional
amendment, whether expressed or derived from
surrounding circumstances, is decisive".

JIRON NNYAOA [DIXR NMAI0A INYW'A NIR VNI XIN Y'wnNnl

"It is submitted that the rule should be that in the
absence of evident intent, to revive a prior invalid
statute, the statute should be deemed not to have been
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revived ... The only rule of interpretation which should
be stressed here, and which is incorporated in the rule
as it is stated above, should be that intention to revive
must be expressed in so many words before the courts
will consider that result to have been achieved without
legislative re-enactment".
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